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APPELLATE OUTCOMES
English v Reed Trucking, C.A. No. N15A-05-007 PRW (7/6/16). After retracting an
opinion of 4/25/16, the Court issued an updated Opinion and Order after oral
argument concerning a claimant’s appeal and employer cross-appeal. The Board
decision awarding permanency benefits was affirmed. Substantial evidence existed
to support accepting the defense expert’s opinion and reliance on the 6th edition
AMA Guides over the claimant’s expert and his use of the 5th edition. The Court also
rejected the employer’s cross-appeal challenging the Board’s award of medical
witness fees. The employer argued that since it stipulated pre-hearing to the
permanency amount that ended up being awarded by the Board, there was no
“favorable result” that constituted an award. However, the Court interpreted the
term “award” to not just mean the hearing result, but the result of the entire petition.
Therefore, even with the pre-trial stipulation, there was a Board award and the
statute required an award of deposition costs. [Nitsche&Pratcher/Andrews].
Fountain v McDonalds, C.A. No. S15A-07-005 MJB (6/30/16). The claimant
appealed the Board’s decision denying a DACD petition seeking compensation for a
2014 low back surgery. The claimant had a 2001 low back injury and in 2006, the
Board found the injury and treatment at that time compensable. Relying on the
defense expert in the present case, the Board held there was evidence that claimant’s
current back condition was more similar to her pre-work injury condition per the
records. On appeal, claimant argued that the Board erroneously relied on facts from
the 2006 Decision. The Court held there was no violation of the doctrine of res
judicata. The issues presented were different in 2015 from 2005. The current
Decision did not reverse the 2006 causation determination, but simply held that the
2014 surgery was related entirely to a pre-existing scoliosis condition. The Court
also affirmed the Board’s interpretation of Rule 9 to reject a motion to strike medical
testimony when there was late production of the DME report and pretrial
memorandum as there was no unfair surprise at time of hearing. [Green/Hartnett].
Nanticoke Health Services v Washington, C.A. No. S15A-07-004 ESB (6/28/16). In a
“successive carrier liability” case, the Board found that the carrier for a 2010 low
back injury was responsible for payment of recent medical bills and the carrier for a
2011 low back injury was not. Although the 2011 injury was more recent in time, the
2010 injury resulted in an ongoing lumbar radiculopathy condition. The 2011 injury
did not injure or aggravate that problem. The 2010 carrier appealed that decision,
and argued that under Nally, there was an untoward event and new low back injury
so liability for that body part should shift. The Court affirmed the Board decision. It
was noted that the 2010 carrier paid for treatment through 2014 before attempting to
shift liability to the 2011 carrier. The 2010 injury causing radiculopathy was a
different diagnosis and in a different location from the 2011 lumbar strain. Just
because both were injuries to the low back in general did not allow the 2010 carrier
to
automatically
shift
liability
under
the
Nally
standard.
[Dunkle/Logullo/O’Connor]

Davis-Moses v Keystone Human Services, C.A. No. N15A-10-013 AML (6/24/16).
The sole issue in this claimant’s appeal was whether the Board erred procedurally at
hearing when it declined to exclude evidence as to the extent of damage to a vehicle
involved in the car accident. The claimant relied on the Supreme Court case of Davis
v Maute, which held generally that a party in a personal injury case may not directly
argue that the severity of injuries from a car accident correlate to the extent of
damage to the cars without competent supporting expert testimony on the issue. The
Board’s decision was recommended to be affirmed by Commissioner Manning.
Board proceedings are not bound by traditional rules of evidence per the spirit of
worker’s compensation statute and also Board Rule 14. The Commissioner cast
doubt on the applicability of Davis v Maute to Board hearings. Even if it did apply,
the claimant’s medical expert opened the door to such arguments by relying on the
force of impact to support his causation opinion. [Lutness/Yearick]
Kirkland v Terminix, C.A. No. N15A-08-003 AML (6/17/16). The employer filed a
Petition for Review, seeking a determination that the claimant could return to work,
and also that the work injuries had resolved fully. Right before the hearing on the
merits, the claimant conceded that he was not totally or partially disabled and asked
that the hearing not go forward. The employer however proceeded forward to seek a
determination on whether the injuries had fully healed. The claimant objected to
the hearing and argued that since the employer did not write on the petition that it
was seeking a determination that the work injuries resolved, it was required to file a
second petition alleging same under Board Rule 26. The Board overruled the
objection, finding proper notice was provided, but also continued the hearing to
allow claimant additional time to obtain deposition testimony. At the next hearing
date, only the employer presented medical expert testimony. The claimant testified
on her own behalf and once again objected procedurally to the hearing taking place.
In the Decision, the Board determined that the work injuries fully resolved. On
appeal, claimant’s again argued that the “injury resolved” issue was not properly
before the Board. The Court affirmed the Board’s decision. Deference was given to
the Board’s interpretation of its own rules. Even if the Board had erred, the
continuance the Board had granted at the first hearing remedied any prejudice.
Matter pending before the Supreme Court. [Weik/Ellis]
Bayhealth Medical Center v Loper, C.A. No. K15A-09-007 WLW (6/22/16). The
Board in this case denied the employer’s petition for review to terminate total
disability benefits. The employer appealed, arguing first that the Board erred by
concluding the claimant was medically totally disabled when even the claimant’s
expert said she could do at least sedentary duty work. The Court found no error in
the Board’s determination, as the claimant expert’s opinions on release to work were
“generalities and were made without the benefit of an examination subsequent to his
order not to work.” The employer next challenged the Board’s finding that the
claimant was an actual displaced worker. A remand was sought in part due to the
brevity of the Board’s analysis on this issue. The Court found substantial evidence
from the Board’s Summary of Evidence section to affirm and stated that such
determinations
do
not
always
require
a
“verbose
analysis.”
[Dunkle/Morris-Johnston]

